Scruggs’ Sentencing Memo Filed – 30 Months (Scruggs), or 60 months (Gov’t)

Yesterday, June 25, both Scruggs and the government filed their sentencing memoranda (available here and here). First, maybe it’s just me, but when five lawyers from San Francisco have to sign your sentencing memo and they have collectively included 81 footnotes, then methinks you are on the losing side.  


Continuing a pattern we’ve seen in this case of minimizing any criminal conduct, Scruggs’ lawyers stake out what the case is not about, arguing that:

• During the March 2007 meeting at the Scruggs Law Firm, Scruggs only asked

that Balducci “go see Judge Lackey and see if Judge Lackey would be amenable

to move the case to arbitration,” and Scruggs specifically cautioned Balducci that

“he was not asking [him] for anything illegal.”

 Both Balducci and Patterson have testified that they do not—and did not—think a

crime was contemplated at the March 2007 meeting.
• “There was no money mentioned in relation to giving Judge Lackey money in

exchange for a favorable order” at the March 2007 meeting.
• Balducci did not meet with Judge Lackey in March 2007 to bribe him or to offer

him any kind of quid pro quo, and Balducci did not intend his offer of the “of

counsel” position to Judge Lackey as an incentive or bribe for Judge Lackey to

rule in favor of arbitration.
• Between early May and mid-September 2007, Judge Lackey and Balducci were in repeated contact but during that time Balducci never said or suggested that

Scruggs would give or offer anything to Judge Lackey in exchange for an order

sending the Jones case to arbitration.
• During that same time period, Balducci repeatedly told Judge Lackey that he was not trying to influence Judge Lackey improperly and that Judge Lackey should

decide the arbitration motion according to the law.
• It was not Scruggs—or even Balducci—who first proposed a payment in

exchange for a favorable ruling on the arbitration motion.
• Balducci told Judge Lackey three times on September 27, 2007, that Scruggs was not aware of the payment arrangement.
So, what does Scruggs eventually concede he did wrong – “He agreed and conspired to pay a bribe to Judge Lackey, a Mississippi Circuit Court Judge. In furtherance of the conspiracy, Scruggs agreed to and did furnish funds to be paid to Judge Lackey in exchange for a favorable order, and he prepared false paperwork to cover up the existence of the criminal conspiracy.” Memo, p. 27 Well, so, someone in this thing finally admits to some wrongdoing.

Another thing, I find a little offensive about Scruggs’ Sentencing Memo, he ends by imploring the court that there are two innocent people that will bear Scruggs’ punishment – his wife and daughter. While no doubt true, I’ve heard dozens of federal and state judges reject that argument with the simple admonition that the considerations of harm to the family is inflicted by the defendant, not the court. My guess – Judge Biggers won’t be swayed by the pedestrian argument. He’s heard it and rejected it too many times already.

Scruggs argues that the probation office has incorrectly calculated his sentencing guidelines at the whopping guideline of 168 to 210 months. Bizarrely, Scruggs, well footnoted Memo argues that the actual guideline sentence is 46-57 months, but then later argues he should be sentenced to the lower end of the applicable guideline range of 30-37. 


Now, the real battle ground here, is what is the value to Scruggs, or as the government argues, what loss Scruggs intended.  The government, contending written work that is at the very top of the game (although they need to learn some word processing keystrokes in typing “(c)”, as opposed to “©”, which appears at least three times in there papers), argues that the question is really what loss Scruggs intended through the bribery scheme, which the government calculates at millions of dollars, which still brings the sentencing guidelines range in above the statutory maximum sentence of 5 years.

My take, the United States District Court for the Northern District of Mississippi will sentence Dickie to 60 months – the sentence the government seeks - and be well within his discretion to do so. Backstrom, who has the benefit of an 11(c)(1)(c) plea, will receive a sentence of half of Scruggs’ sentence, so he’s looking at 30 months.


There’s never any victory or jubilation in seeing the demise of someone like Scruggs, who has done good work, but his day of judgment awaits.

